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10.1 Equality of Arms: Capacity and resource constraint 
 
10.1.1 Inadequate resource capacity as lay Interested Party (IP) continues to hamper, 
 
 a. timeous appraisal of 24 (out of the total 28) new documents submitted by the Applicant 

under Deadline 9, alongside 19 submissions from other Interested Parties, including 
statutory consultees; 

 
 b. catching up on Examination documents indicated in sub-paras b-d in REP9 Comment at 

para.9.1.1.1; and. 
 
 c. available edit review time on Comment drafts, in the rush to meet tight Examination 

Deadlines. 
 
 
 
10.2 Errata: This IP’s REP9-.…. Comment Submitted at Deadline 9 
 
 The ExA’s attention is respectfully drawn to the following proofing errors, with apologies. 
 
 Para.9.5.4.b in line 3, please delete “on”, and replace with “in” 
 
 Para.9.5.5.1.1 in line 2, please delete “IRPOI”, and replace with “IROPI” 
 
 Para.9.5.5.3.1 in line 6, please insert “years” after “140-160” 
 
 Para.9.5.5.3.2 in the last line, please delete “9.6.5.3”, and replace with “9.5.6.3” 
 
 
 
10.3 REP9-006: R17.10.1 (f-h) re dDCO Work No. 1D Buildings 9-201 and 9-202 
 
 
10.3.1 Construction and decommissioning of facilities for interim storage of higher activity 

radioactive waste 
 
10.3.1.1 The Advocate’s response (v) under R17.10.1 (f), in the first paragraph, seems inadequate as 

regarding disturbance impacts of noise and visual stimuli on the Terns in particular at the 
nearby Anglesey Terns SPA. In response to NRW assessment referenced in REP5-081 
(responses to SWQ2.5.3-2.5.6, inclusive) and, NRW REP7-012 (section 5), the Applicant 
has reluctantly drafted Tern Compensation Proposal in REP9-028. The Applicant’s proposals 
await appraisal by NRW and eNGOs, respectively. 

 
 Construction, refurbishment and extension involve significant levels of on-site activity (as well 

as, varieties of different activity). Moreover, refurbishment and extension each constitute 
altogether different orders of activity from routine maintenance. 

 
 As observed in section 10.3.5 below, the Applicant has been unable to make a robust 

enough case for development consent for these Buildings under the DCO process. And, that 
in any case, these Buildings are arguably capable of constituting development project in its 
own right, comprising standalone major development under the respective provisions of the 
TCPA 1990. In that regard, development consent for dDCO Work No. 1D Buildings 9-201 
and 9-202 reasonably warrants deletion from the proposed Wylfa Newydd Grant of DCO. 

 
 However, should the ExA nevertheless be minded to consider development consent, the ExA 

are respectfully requested to ensure that no power is granted to the Applicant (or 
Undertaker) under any Article of the proposed Wylfa Newydd DCO for the construction, 
refurbishment or extension of Buildings 9-201 and 9-202 without: 

 
 a. prior fresh assessment of impact of likely disturbance stimuli, at the time of 

consideration of any construction, refurbishment or extension; 
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 b. prior public consultation on the Applicant’s specific and contemporaneous assessment 
of likely significant effects; and, 

 
 c. followed by direct public engagement in separate development consents determination 

into any authorisation for construction, refurbishment or extension.  
 
 In that regard, the ExA would no doubt be mindful as well that the Applicant plans to 

commence construction work on the twin Buildings a number of years after the operational 
commissioning of both new reactors at Wylfa Newydd. 

 
10.3.1.2 The twin Buildings are imbued with highly extended life spans each, of up to 140-160 years. 

Obviously, it is impossible to envisage the likely significant effects of decommissioning 
activity on sensitive receptors at so distant a time in future. 

  
10.3.1.3 Regarding resources for decommissioning, the Advocate states in the final paragraph in 

response (v) under R17.10.1 (f), that: 
 
 “… Horizon must make prudent provision for the full cost of 

decommissioning and for safely and securely managing and 
disposing of waste, including spent fuel, as part of its Funded 
Decommissioning Programme.” 

 
 With respect, “prudent provision” by the Applicant, including any contingency, assures no 

comfort for taxpayers, as determined by the National Audit Office (NAO) in their 2016 Report 
on Nuclear Power in the UK 1. 

 
 a. The NAO informs in para.20, 
 
 “The government will be liable for any decommissioning costs above the 

amount”, 
 
  set aside by the Applicant or the undertaker, under the statutory Funded 

Decommissioning Programme, including contingency. This externality cost constitutes an 
unquantifiable burden on future taxpayers, upwards of 140-160 years into distant futures. 

 
 b. Furthermore, the NAO concluded under the fourth bullet point in para.2.11: 
 
 “The disposal of nuclear waste poses particular challenges and is expensive. 

Spent nuclear fuel remains radioactive for millennia and it is not yet possible 
to guarantee complete decontamination.” 

 
10.3.1.4 As the NAO explained in para.2.14, the UK Government/taxpayer takes on the liability for 

management and disposal of spent nuclear fuel and intermediate-level radioactive waste 
from the operator of a nuclear power station, under unique Waste Transfer Contracts, in 
return for a fee from respective operator. 

 
 “The Department will incur a liability if the total fees are less than the actual 

costs. It states this risk is ‘very low’.” 
 
 a. Clearly, the risk for taxpayers is not negligible. It is real risk, considering that: 
 

• the wait for final disposal in a Geological Disposal Facility (GDF) could run upwards 
of 140-160 years (or, even longer), into distant futures; 

 
• a GDF may incur construction cost overruns in consequence of site geological or 

geohydrological conditions, or engineering or other factors; 
 
• a GDF may need to remain open for 100 or more years; and, 

                                                   
1 NAO (2016) Nuclear power in the UK. Report by the Comptroller and Auditor General. National Audit Office, 12 

July 2016. HC 511. Available at: https://www.nao.org.uk/wp-content/uploads/2016/07/Nuclear-power-in-the-
UK.pdf 

https://www.nao.org.uk/wp-content/uploads/2016/07/Nuclear-power-in-the-UK.pdf
https://www.nao.org.uk/wp-content/uploads/2016/07/Nuclear-power-in-the-UK.pdf
https://www.nao.org.uk/wp-content/uploads/2016/07/Nuclear-power-in-the-UK.pdf
https://www.nao.org.uk/wp-content/uploads/2016/07/Nuclear-power-in-the-UK.pdf
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• a GDF may warrant early closure on environmental or safety grounds, perhaps 

necessitating further extended interim storage (may be in new facilities), while 
construction proceeded on an alternative GDF elsewhere.  

 
 b. These very long term unpredictable externalities amount to significant costs of nuclear 

generated electricity, falling decisively on future tax paying generations. In respect of the 
proposed Wylfa Newydd Nuclear Generating Station, the Advocate acknowledges this 
fact obtusely in the third bullet point under response (vi. to viii) in R17.10.1 (f). As 
currently constituted, future taxpayers take the form of: 

 
 “The Nuclear Decommissioning Authority (NDA), which is responsible for the 

decommissioning and clean-up of all legacy civil nuclear sites in the UK, 
including the management of radioactive wastes.” 

 
 
10.3.2 The Applicant’s reason for desiring consent under the DCO Application 
 
10.3.2.1 The Applicant has provided, after four attempts,  
 
 a. an explanation in response R17.10.1 (g) for desiring to obtain consent on the nod under 

the DCO Application for the proposed twin Facilities for Storage of Spent Nuclear Fuel 
(Building 9-201) and Intermediate Level Radioactive Waste (Building 9-202), 
respectively. The Applicant’s Advocate argues these are integral to the operation and 
decommissioning of Wylfa Newydd. The Advocate relies on an interpretation of NPS 
EN-6 para.2.3.5 and para.2.11.5, respectively, citing Hinkley C as blanket precedent; 
and, 

 
 b. an explanation in response R17.10.1 (h) for desiring an alternative classification for 

these facilities as associated development, should the facilities be ruled as not forming 
part of the NSIP (which the Applicant insists they are). The Applicant’s Advocate relies 
on para.5 of the DCLG Guidance and EN-6 para.2.11.5. 

 
10.3.2.2 It turns out there exist differences in interpretation of EN-6 paras 2.3.5, 2.11.5 and EN-6 

Annex B paras B.4.2 and B.4.3, respectively. The Advocate steers clear of EN-6 Annex B 
para.B.4.4, as well as para.12 of the DCLG Guidance. I respectfully beg to disagree with the 
Advocate’s interpretations. 

 
 
10.3.3 Integral to the nuclear generating station? 
 
10.3.3.1 The Advocate accepts in the second paragraph under R17.10.1 (g) that, 
 
 “At present there is no national disposal facility for higher activity radioactive 

waste (HAW) and spent fuel. A Geological Disposal Facility is planned for 
the disposal of spent fuel and HAW but this would not be available until 2040 
at the earliest. ... There is therefore a requirement to manage HAW and 
spent fuel on site in the intervening period.”  

 
 a. In the first instance, given that the Advocate also accepts in the fourth paragraph that 

Buildings 9-201 and 9-202 could be located off-site, it could not logically be held as well 
the Buildings are integral to the operation and decommissioning of the nuclear 
generating station. 

 
 b. The Advocate can be seen to accept as well that the imperative for interim storage is 

the requirement for safe and secure management of HAW, albeit on-site. 
 
10.3.3.2 According to the Advocate, in the third paragraph: 
 
 “NPS EN-6 at 2.3.5 refers to the spent fuel and intermediate level waste 

stores as “key operational elements of the power station”. Further, the 
functional relationship between the nuclear generating station and the waste 
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buildings means that the nuclear generating station could not in practice be 
licensed or operate without the buildings.” 

 
 a. With respect, the Advocate’s interpretation hinges on a partial quotation.  As can be 

seen from the full paragraph, EN-6 para.2.3.5 is not amenable to such interpretation. 
The paragraph neither makes nor sets out the alleged link (emphasis added, below): 

 
  2.3.5 The Government expects the key operational elements of the power 

station, and in particular the infrastructure that has the potential to directly 
cause a radiological hazard such as the reactor building (including the 
associated turbine hall), spent fuel and intermediate level waste stores, to 
be located within the boundary of the site that was assessed by the SSA. 
However, the Government recognises that flexibility is required to 
accommodate detailed local level considerations. 

 
 b. The emphasised words clearly conjoin two separate classes of structures. Namely: 
 
  (i) key operational elements of the power station. The key operational elements in 

question are not identified; and, 
 
  (ii) radiological hazard structures. These are identified: such as the reactor building 

(including the associated turbine hall), spent fuel and intermediate level waste 
stores. 

 
  It is obvious the undefined “key operational elements” are not meant be taken as 

including all four radiological hazard structures. The use of the conjunction could not 
mean all four “radiological hazard” structures automatically or necessarily constitute key 
operational elements. Para.2.3.5 is about the expected location of these two different 
classes of structures, relative to the SSA assessed site boundary. The Advocate’s 
interpretation would only hold were the emphasised words deleted. The sense of the 
original paragraph does not support direct “functional relationship” between the nuclear 
generating station and Buildings 9-201 and 9-202, as alleged by the Advocate. Of the 
four radiological hazard structures identified, the paragraph does not specify which 
constitute “key operational elements of the power station”. 

 
 c. The words “flexibility is required to accommodate detailed local level considerations” 

impliedly recognise it may not be possible to accommodate all key components of a 
power station within the assessed SSA site boundary. However, this flexibility does not 
extend to radiological hazard structures. These need to be located inside the nuclear 
licensable site boundary. Further, the paragraph neither commands on-site location nor 
bars the location of Buildings 9-201 and 9-202 on any other suitable nuclear 
licensed/licensable site. The Advocate accepts in the fourth paragraph these facilities 
could be located off-site. 

 
 d. Regarding the Advocate’s reference to licensing and operational issues, regulatory 

nuclear licensing of the operation of the UKABWRs and of the use of Buildings 9-201 
and 9-202 would appear to be separate matters, and may warrant differing licensing 
requirements and conditions for example, irrespective of whether the twin Buildings are 
located on-site or off-site on an another nuclear licensed/licensable site. 

 
  (i) Interim storage is exactly what it says on the tin, as it were. It is interim storage of 

waste for the purpose of final disposal. That primary function and purpose is 
rooted clearly in the Government’s policy on final geological disposal of higher 
activity radioactive waste (HAW). HAW is not held in interim storage for the 
purpose of reactor function. 

 
  (ii) Need for interim storage is not in question. The moment HAW is generated, need 

for interim storage arises inevitably, in the absence of suitable alternative. Such 
as, for example, a demonstrably reliable and environmentally acceptable direct 
disposal route for spent nuclear fuel. Adjustment of reactor operation in response 
to lengthy prolonged delays and backlog accumulation, because of some process 
bottleneck in routine availability of interim storage capacity, is an entirely separate 
unrelated issue.  
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10.3.3.3 According to the Advocate’s fourth paragraph under R17.10.1 (g): 
 
  “NPS EN-6 at 2.11.5 states that “in the absence of any proposal [for a GDF, 

the Planning Inspectorate] should expect that waste would be on site until 
the availability of a GDF.” This assumption is re-iterated in Appendix B at 
B.4.2 and B.4.3.” 

 
 a. With respect, the Advocate’s interpretation is based on words inserted within square 

brackets. These words do not occur in the original EN-6 para.2.11.5. Furthermore, the 
Advocate has omitted a preceding sentence, which sets the scenario. As can be seen 
from the verbatim quotation, the sense of the two sentences taken together would not 
appear amenable to the Advocate’s interpretation: 

 
 2.11.5 ... Annex B sets out that other facilities for the interim storage of waste 

may come forward. However, in the absence of any proposal the IPC 
should expect that waste would be on site until the availability of a GDF. 

 
 b. The phrase “in the absence of any proposal”, could only be a reference to the phrase 

“other facilities for the interim storage of waste may come forward”. It falls on the 
Applicant to demonstrate what alternative solutions were examined and adduce 
credible evidence to that effect into the DCO Examination. As apparent from the 
Potential Alternative Solutions assessment in REP5-044, the Applicant evidently failed 
to do so: section 9.5.6.3 in this IP’s REP9…… Comment at Deadline 9, referring. 

 
 c. The Advocate may also have misread the original EN-6 Annex B paras B.4.2 and B.4.3, 

respectively: 
 
 B.4.2 The time that will be required for the safe and secure on-site interim storage of spent 

fuel and intermediate level waste is contingent on a number of factors, in particular: the 
operational lifetime of the power station; the availability of disposal facilities; and the 
location of interim storage facilities. 

 
 B.4.3 On the assumption that spent fuel will be stored on-site until it can be disposed of, the 

key factors in determining the duration of on-site storage are the availability of a GDF 
and the time required for the spent fuel to cool sufficiently for disposal in a GDF. … 

 
  Para.B.4.3 informs that on-site storage mentioned in para.B.4.2 is merely an 

assumption. On-site storage is not conditional. It is not a mandatory requirement. The 
sense of these paragraphs could not be said to support the Advocate’s interpretation 
bearing on the “assumption” in para.B.4.3. 

 
 d. The imperative for interim storage comes from and is rooted in the objective of attaining 

final geological disposal, under the Government’s policy for safe management of 
radioactive waste: REP2-305 paras 2.4.1.2-2.4.1.5, inclusive; and REP8-078 
para.8.4.2.1.3, respectively, referring. In EN-6, both section B4 under Annex B and 
section 2.11 summarise the imperative under the Government’s radioactive waste 
management policy. Namely, interim storage prior to permanent disposal. EN-6 does 
not change or supplant that imperative. The Advocate accepts that the imperative for 
interim storage is the requirement for waste management: para.10.3.3.1.b, above, 
referring. 

 
10.3.3.4 Could Hinkley C be deployed as a blanket precedent? 
 
 a. The Advocate has not adduced evidence on whether precisely identical issues were in 

contest during the Hinkley C DCO Examination. 
 
 b. The Advocate implies that the 2003 decision on the construction of a new Intermediate 

Level Waste Store at Trawsfynydd Nuclear Power Station2, made under the TCPA, is 

                                                   
2 According to the consents decision, the new on-site store was required until such time a national facility for the 

long term management of Intermediate Level Waste or other alternative means of off-site storage or disposal 
became available. See: 
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irrelevant as the decision pre-dates the Planning Act 2008 regime. As such, is the 
Advocate’s opinion consistent with the status of the PA2008 regime under the 
devolution settlement, as set out in the 2009 Thomas Letter3: REP4-035 paras 4.9.1.5-
4.9.1.9, inclusive, referring. The PA2008 does not alter the devolution settlement. The 
land use planning system in Wales is devolved. Development consent for storage of 
waste is also devolved. What if, as arguable, development consent for Buildings 9-201 
and 9-202 fell determinable under the devolved TCPA 1990 regime as constituting a 
standalone major development proposal? 

 
 c. The Advocate steers clear of current plan for storage of spent nuclear fuel in long-term 

interim storage at Sellafield, instead of on-site at each of the seven Advanced Gas 
Cooled Reactor nuclear power stations4. 

 
 Taken in the round, it appears questionable whether Hinkley C sets an appropriate 

precedent for facilities for the storage of radioactive waste in the devolved administration. In 
any case, the solution for the AGRs would suggest that Hinkley C could not be said to 
represent the norm. 

 
10.3.3.5 Summing up this sub-section, the Applicant’s Advocate could not be said to have made a 

defensible case in favour of including Buildings 9-201 and 9-202 under dDCO Work No. 1D 
as integral part of the proposed nuclear generating station at Wylfa, pursuant to section 14 of 

                                                                                                                                                                   
 WAG/DTI (2003) Decision under the Town and Country Planning Act 1990 (Sections 77 & 266) on an 

Application by Magnox Electric PLC  for the construction of a new Intermediate Level Waste Store to replace 
existing stores on site, and reduction in height of former reactor buildings and their re-roofing and re-cladding at 
Trawsfynydd Nuclear Power Station, Trawsfynydd. Joint decision by Carwyn Jones AM, Chair, Planning 
Decision Committee 2003/1 and Nigel Peace, Authorised by the Secretary of State for Trade and Industry to 
sign in that behalf. 31 July 2003. National Assembly for Wales Reference A-PP049-07-016. Available at 
http://www.assemblywales.org/bus-home/bus-third-assembly/bus-committees/bus-committees-previous-committees/bus-
committees-second-pdc-home/bus-committees-second-pdc-
agendas/n0000000000000000000000000011911.pdf?langoption=3&ttl=PDC(2)%202003-
1%20Decision%20Letter%20Trawsfynydd 

3 According to the Welsh Government’s letter (“the Thomas letter”) to Local Authority Chief Planning Officers (and 
others), dated 2 April 2009,  

 “From a Welsh perspective it is important to note that the Act does not alter the devolution settlement. The 
new regime is not devolved, but it is applied to Wales only in respect of projects where the principal 
consenting regime replaced by the Act was also not devolved. This means, in essence, that in Wales the 
new regime will apply only to energy generating projects above 50 megawatts (100 megawatts if the 
project is offshore) and certain pipeline, overhead electricity line and harbour facility projects. Consents for 
these projects are currently granted by the relevant Secretary of State.” 

 Note: following amendments under the Wales Act 2017, the 50 megawatt capacity threshold has been raised to 
350 megawatts under sub-section 39(4) of the Act. 

 The Thomas letter explained further that, 
 “As in England, planning permission will not be required, reflecting the current powers of the Secretary of 

State to deem that planning permission be granted for the projects over which the Commission is to have 
jurisdiction. But it is intended that consents which are currently devolved and which the Secretary of State 
has no current power to grant under existing statutory regimes (for example listed building consent), will 
continue to be granted by the relevant bodies, and will not be within the jurisdiction of the Commission.” 

 Note: Subsequent to an amendment under the Localism Act 2011 (section 128, in force from 1st April 2012), the 
Infrastructure Planning Commission has been superseded by the National Infrastructure Planning Inspectorate 
(PINS). 

 Regarding the “Existing Planning Regime”, the Thomas letter stated, 
 “The land use planning system in Wales is devolved …” 
 Reference: 
 Welsh Government (2009) Application of the Planning Act 2008 to the Planning Function in Wales. Letter from 

Rosemary Thomas (Chief Planner/Deputy Director, Department for Environment, Sustainability and Housing, 
Welsh Government) to Local Planning Authority Chief Planning Officers, Local Planning Authority Chief 
Executives and Wales Planning Forum). Ref PAA 53-06-qA699698, dated 2 April 2009. 

4 Following the cessation of reprocessing of spent Oxide fuels in the Thermal Oxide Reprocessing Plant 
(THORP), at Sellafield (Cumbria) in 2018, spent fuel from the fleet of operating Advanced Gas Cooled Reactors 
(AGR) in Britain will instead be held in long-term interim storage at Sellafield. “The fuel will be stored here on an 
interim basis up until the 2080s, pending packaging and disposal in a Geological Disposal Facility.” There are 
currently 14 AGRs altogether, operating at five sites in England and two sites in Scotland. These are all 
scheduled to close permanently between 2023 and 2030. Source: NDA (2017) Sellafield Context Plan 2017-
2026. Issue 2, May 2017. Nuclear Decommissioning Authority & Sellafield Limited. Available at: 
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/649731/Context_Plan_Issue_2_May_2017.pdf 

http://www.assemblywales.org/bus-home/bus-third-assembly/bus-committees/bus-committees-previous-committees/bus-committees-second-pdc-home/bus-committees-second-pdc-agendas/n0000000000000000000000000011911.pdf?langoption=3&ttl=PDC(2)%202003-1%20Decision%20Letter%20Trawsfynydd
http://www.assemblywales.org/bus-home/bus-third-assembly/bus-committees/bus-committees-previous-committees/bus-committees-second-pdc-home/bus-committees-second-pdc-agendas/n0000000000000000000000000011911.pdf?langoption=3&ttl=PDC(2)%202003-1%20Decision%20Letter%20Trawsfynydd
http://www.assemblywales.org/bus-home/bus-third-assembly/bus-committees/bus-committees-previous-committees/bus-committees-second-pdc-home/bus-committees-second-pdc-agendas/n0000000000000000000000000011911.pdf?langoption=3&ttl=PDC(2)%202003-1%20Decision%20Letter%20Trawsfynydd
http://www.assemblywales.org/bus-home/bus-third-assembly/bus-committees/bus-committees-previous-committees/bus-committees-second-pdc-home/bus-committees-second-pdc-agendas/n0000000000000000000000000011911.pdf?langoption=3&ttl=PDC(2)%202003-1%20Decision%20Letter%20Trawsfynydd
http://www.assemblywales.org/bus-home/bus-third-assembly/bus-committees/bus-committees-previous-committees/bus-committees-second-pdc-home/bus-committees-second-pdc-agendas/n0000000000000000000000000011911.pdf?langoption=3&ttl=PDC(2)%202003-1%20Decision%20Letter%20Trawsfynydd
http://www.assemblywales.org/bus-home/bus-third-assembly/bus-committees/bus-committees-previous-committees/bus-committees-second-pdc-home/bus-committees-second-pdc-agendas/n0000000000000000000000000011911.pdf?langoption=3&ttl=PDC(2)%202003-1%20Decision%20Letter%20Trawsfynydd
http://www.assemblywales.org/bus-home/bus-third-assembly/bus-committees/bus-committees-previous-committees/bus-committees-second-pdc-home/bus-committees-second-pdc-agendas/n0000000000000000000000000011911.pdf?langoption=3&ttl=PDC(2)%202003-1%20Decision%20Letter%20Trawsfynydd
http://www.assemblywales.org/bus-home/bus-third-assembly/bus-committees/bus-committees-previous-committees/bus-committees-second-pdc-home/bus-committees-second-pdc-agendas/n0000000000000000000000000011911.pdf?langoption=3&ttl=PDC(2)%202003-1%20Decision%20Letter%20Trawsfynydd
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/649731/Context_Plan_Issue_2_May_2017.pdf
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/649731/Context_Plan_Issue_2_May_2017.pdf
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the PA2008. Deletion of Work No. 1D from the dDCO for Wylfa Newydd continues to remain 
arguably warranted. 

 
 
10.3.4 Associated development, in the alternative? 
 
10.3.4.1 According to the Advocate, in the first paragraph under R17.10.1 (h), 
 
 “It is plain and obvious that if the facilities are not part of the NSIP then the 

tests for associated development are met, given the points made above in 
response to (f). In accordance with the core principles listed in paragraph 5 
of the Department for Communities and Local Government, Planning Act 
2008: Guidance on associated development applications for major 
infrastructure projects. …” 

 
10.3.4.2 The Advocate argues only para.5 of the Updated April 2013 DCLG Guidance, dropping 

previously argued Guidance para.6: REP5-083, para.5.5.3.5.10, referring. Further, the 
Advocate notably steers clear of Guidance para.12, which refers to annexes illustrating 
examples of associated development apropos para.5 core principles. In this instance, the 
third bullet point under para.12 may be relevant by extension, for ascertaining the planning 
status of Buildings 9-201 and 9-202, in conjunction with Guidance para.5: 

 
 • These annexes should not be treated as an indication that the 

development listed in them cannot in its own right constitute a project, or 
an integral part of a project, for which obtaining development consent is 
mandatory under the Planning Act. 

 
 a. To the extent DCLG Guidance applies as a whole, para.12 could be held relevant to the 

application of para.5. There is no obvious bar to applying Guidance para.12 to any 
actual proposed associated development under the PA2008. 

 
 b. In that regard, could DCLG Guidance impliedly require the Applicant to consider 

whether the development of Buildings 9-201 and 9-202 could “in its own right constitute 
a project”? 

 
 c. Further, given that the Advocate accepts Buildings 9-201 and 9-202 could be located 

off-site (para.10.3.3.1.a, above, referring), does that not cement the case for classifying 
the twin Buildings as development project in its own right? 

 
10.3.4.3 Turning to the four core principles under Guidance para.5, how do the Advocate’s arguments 

stack up? 
 
 (i) The Advocate argues that satisfaction of the first core principle (direct relationship and 

supporting the construction or operation of the principal NSIP) rests on the Advocate’s 
interpretation of EN-6 para.2.3.5. Clearly, if the direct relationship argument based on 
EN-6 para.2.3.5 falls, so does the Advocate’s argument. As can be seen from 
para.10.3.3.2, above, the Advocate’s interpretation arguably fails and cannot be 
sustained: REP5-083 para.5.5.3.5.6.a, referring as well. Moreover, the Advocate’s 
functional support argument can be faulted for the reason discussed in REP5-083 
para.5.5.3.5.6.b, and in para.10.3.3.2.d above. The primary imperative for interim 
storage is safe and secure storage pending final geological disposal. 

 
 (ii) Having accepted Buildings 9-201 and 9-202 could be located off-site, the Advocate’s 

argument in respect of the second core principle (not an aim in itself/is subordinate) 
also falls away: para.10.3.3.3.c above, and REP5-083 para.5.5.3.5.7, respectively, refer 
as well. 

 
 (iii) The third core principle (cross subsidy) is neither here nor there, as Buildings 9-201 

and 9-202 are not revenue generating. 
 
 (iv) Regarding the fourth principle (proportionality), the Advocate submits the development 

is proportionate to “the requirement to manage HAW and spent fuel on site in the 
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intervening period prior to a GDF.” With respect, in planning terms, the question 
concerns the footprint size, volumetric dimensions and the setting, amongst other 
factors. As cross comparison in REP8-078 para.8.4.2.5.3.c indicates, Buildings 9-201 
and 9-202 constitute “major development” in statutory terms. 

 
 In nutshell, the four core principles under DCLG Guidance para.5 would not appear 

unequivocally arguable in favour of designating Buildings 9-201 and 9-202 as associated 
development, pursuant to PA2008 section 115. 

 
10.3.4.4 In the penultimate paragraph, the Advocate claims “there would be no practical 

consequences for the DCO Examination”. With respect, the Advocate may be overlooking 
key requirement on pre-application public consultation under the PA2008, and implication for 
public engagement with the DCO Examination. In the final paragraph under R17.10.1 (h), the 
Advocate defends the Applicant’s Pre-Application Public Consultations on Buildings 9-201 
and 9-202. The Advocate cites the Applicant’s in-house Consultation Report APP-037, which 
concludes “the public notices and consultation processes met all applicable statutory 
requirements.”  

 
 a. It may not necessarily be there could be no practical consequences for the DCO 

Examination. The inclusion in a DCO of associated development accompanying an 
NSIP in Wales is a discretionary power of the Secretary of State, under PA2008 section 
115. Arguably, in respect of the devolution settlement, the use of this discretion could 
reasonably be expected to take due consideration of:  

 
  (i) legitimacy of democratic control over determination and oversight of development 

planning proposals at the local level; as well as, 
 
  (ii) the existence of well established fully functioning sound competent planning 

determination regime under devolved jurisdiction in Wales. 
 
  The issue of likelihood of any delay under devolved jurisdiction for the Applicant in this 

particular instance arguably appears to be neither here nor there, in view of the 
decision by the Applicant’s sole owner (Hitachi Limited) on 17 January 2019 to suspend 
further work on the entire Wylfa Newydd DCO Project. The suspension was occasioned 
because of expressly acknowledged commercial unviability of the DCO Project for 
private business5. The Chairman of Hitachi has concluded that restarting the Wylfa 
Newydd Project is impossible unless it is nationalised. Addressing the financial press 
during the 2019 World Economic Forum in Davos, the Hitachi Chairman stated 6: 

                                                   
5 Hitachi (2019) Hitachi Announces Suspension of UK Nuclear Power Stations Construction Project and Posting 

of Impairment Loss and Related Expenses on Consolidated Basis, Posting of Extraordinary Loss on 
Unconsolidated Basis, and Revisions to Full-year Consolidated Business Forecast. News Release. Tokyo, 
January 17, 2019 – Hitachi Ltd. (TSE:6501). Available at: 
http://www.hitachi.com/New/cnews/month/2019/01/f_190117.pdf 

 An extract: 
 “1. Posting Losses Associated with the Suspension of the Horizon Project 
 (1) Backgrounds and Contexts of the Losses 
 

 Based on an Advanced Boiling Water Reactor (ABWR), which is a “Generation III+” reactor with an extensive construction 
and operation track record in Japan, Hitachi has worked on developing a nuclear power plant in order to build two UK 
ABWR units adapted to UK requirements. 

 

 Hitachi has held detailed discussions with the UK Government over various options about how the UK Government might 
support the project including potential for equity and debt investments. The parties, with the cooperation of the Japanese 
Government, have held discussions in good faith in regard to the financial structure for the project and various conditions 
for the building and operation of the nuclear power station. 

 

 Since the acquisition of HNP, Hitachi has set the following three points as the main criteria for business continuation and 
reviewed the Horizon Project from the viewpoint of its economic rationality: (1) securing reasonable returns as a private 
enterprise, (2) realizing a financial structure on the premise of making Horizon Project off balance sheet, (3) limiting an 
investment amount to an acceptable range as a private enterprise. 

 

 Unfortunately, despite the best efforts of everyone involved the parties have not been able to reach an agreement to the 
satisfaction of all concerned. As a result, Hitachi has decided to suspend the project at this time from the viewpoint of its 
economic rationality as a private enterprise, as it is now clear that further time is needed to develop a financial structure for 
the Horizon Project and the conditions for building and operating the nuclear power stations. …” 

6 Sano A (2019) Hitachi chairman: Nationalization only way to rescue UK nuclear project. Nikkei Asian Review. 
January 24, 2019. Available at: https://asia.nikkei.com/Business/Companies/Hitachi-chairman-Nationalization-
only-way-to-rescue-UK-nuclear-project 

http://www.hitachi.com/New/cnews/month/2019/01/f_190117.pdf
http://www.hitachi.com/New/cnews/month/2019/01/f_190117.pdf
https://asia.nikkei.com/Business/Companies/Hitachi-chairman-Nationalization-only-way-to-rescue-UK-nuclear-project
https://asia.nikkei.com/Business/Companies/Hitachi-chairman-Nationalization-only-way-to-rescue-UK-nuclear-project
https://asia.nikkei.com/Business/Companies/Hitachi-chairman-Nationalization-only-way-to-rescue-UK-nuclear-project
https://asia.nikkei.com/Business/Companies/Hitachi-chairman-Nationalization-only-way-to-rescue-UK-nuclear-project
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 “Hitachi's frozen nuclear power plant project in the U.K. could be revived 

only if the business is nationalized by Britain … 
 
 "Nationalization is the only path" to resuming the project … a scheme under 

which the company would not be saddled with massive assets is necessary 
for construction to begin.” 

 
 b. Regarding the in-house Consultation Report, it could not with respect constitute 

adequate defence on questions as to whether interim waste storage facilities were 
expressly and consistently identified and described as associated development from 
outset. The questions arising in REP8-078 para.8.4.2.5.4 are about what unequivocal 
information on planning status was conveyed to ordinary members of public, in all 
Applicant Public Notices and Public Consultation Documents published since 2014. 
Whether the Applicant mentioned storage of spent fuel and intermediate level 
radioactive waste in some form is not at issue. 

 
 c. For avoidance of doubt, this matter may boil down to two questions. 
 
  (i) Was appropriate and accurate information provided clearly and consistently at the 

time, describing the type of development represented by the proposed interim 
waste storage facilities? 

 
  (ii) Was there sufficient information and justification available for members of public 

to appreciate that the proposed interim waste storage facilities constitute 
associated development, so as to be in a position to respond intelligently? 

 
 d. In point of fact,  
 
  (i) specific information boards detailing Buildings 9-201 and 9-202 (their planning 

status; contents and capacities; radiologic hazard; artist’s impressions; location; 
proximity to Cemlyn SPA, Cestyll Garden, the AONB and the Heritage Coast; etc) 
were nowhere to be seen at Community Exhibition Events held by the Applicant in 
Anglesey, Gwynedd and Conwy.  

 
  (ii) Nor was the information in (i) above set out in Associated Development sections 

of Consultation Overview Documents. The Applicant’s Associated Development 
Sites Map, published in January 20167, did not feature interim radioactive waste 
storage facilities. Although the Applicant’s PAC Stage One Consultation Overview 
Document was informative on radioactive waste storage (page 15), there was no 
mention of the facilities as Associated Development on pages 5 or 32, 
respectively. 

 
  (iii) The PAC Stage 2 Feedback Form did not ask ordinary members of public a single 

question on Buildings 9-201 and 9-202 as Associated Development. Here are the 
actual Questions from that Form about the other development elements: Do you 
have any views on:  

  1. how we can improve the preferred plans, including such issues as the layout of 
the buildings and parking areas? 

  2. how can we improve the external appearance of the buildings, landscaping and 
boundary treatment?  

  3. our proposed legacy for each site? 
 
  (iv) The Applicant’s and PINS’s attention was respectfully drawn to information 

deficiency on radioactive waste and other matters arising from PAC 2 Community 
Exhibition Events (October 2016), by email on 14 October 2016. There was no 
apparent rectification under PAC 3. The Applicant’s and PINS’s attention was 
drawn again to deficiency in the published Public Notice and in the information on 
display boards at Stage 3 Exhibition Events (email 22 June 2017). Repeat 
deficiency in a further Public Notice published 15 January 2018 in The Guardian 

                                                   
7 See: https://consultation.horizonnuclearpower.com/stage-1/associated-development-sites 

https://consultation.horizonnuclearpower.com/stage-1/associated-development-sites
https://consultation.horizonnuclearpower.com/stage-1/associated-development-sites
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newspaper (email 16 February 2018) was also highlighted. Interim waste storage 
facilities were neither described nor identified as associated development. 

 
 
10.3.5 Derived conclusion: planning status of Buildings 9-201 and 9-202 (dDCO Work No. 1D) 
 
10.3.5.1 The Applicant apparently continues to equivocate between integral and associated 

development status for Buildings 9-201 and 9-202. The Applicant continues as well to steer 
clear of implied requirement to consider whether the proposal for these Buildings could 
constitute major development project in its own right. 

 
10.3.5.2 The Applicant would not appear to have advanced a robust case in support of either 

equivocating position under sections 14 and 115, respectively, of the PA2008. The 
Applicant’s Advocate appears to accept that Buildings 9-201 and 9-202 could be located off-
site, on other nuclear licensed/licensable site. That could imply the Buildings constitute a 
major development project in its own right. 

 
10.3.5.3 Deletion of Work No. 1D (comprising Buildings 9-201 and 9-202) from the dDCO for Wylfa 

Newydd continues to remain arguably warranted. These buildings appear arguably capable 
of constituting major development in their own right, in accordance with Article 2 of the Town 
and Country Planning (Development Management Procedure) (Wales) Order 2012. Their 
development consent arguably falls for determination under devolved jurisdiction, pursuant to 
relevant provisions of the TCPA 1990. 

 
 
 
10.4 REP9-007 Funding Statement and nationalisation pre-condition 
 
10.4.1 The Applicant has provided in Annex 1 the Hitachi Consolidated Financial Results for Fiscal 

Period 1 April 2017 to 31 March 2018. Hitachi Limited is currently the Applicant’s sole owner. 
The report under Risk Factors (Chapter 2, page 23) emphasises continuing importance to 
Hitachi of Restructuring the Business: 

 
 Our business strategy seeks to build our business portfolio and achieve a 

stable and profitable business structure in part by: 
 

• closing unprofitable operations; 
• divesting our subsidiaries and affiliated companies; 
• reorganizing production bases and sales networks; and 
• selling select assets. 

 
 Other than identifying that land for construction of nuclear power stations is the only asset 

held by its UK subsidiary Horizon Nuclear Power Limited, the accounts do not shed further 
light on financial viability of the UK subsidiary headquartered in Gloucester. Or on prospect 
of reactivating the Wylfa Newydd DCO Project in Anglesey. Risk factors listed in the tentative 
“Forward-looking Statement” (page 37) include the following: 

 
• uncertainty as to Hitachi’s ability to access, or access on favorable terms, 

liquidity or long-term financing; 
 
• uncertainty as to general market price levels for equity securities, 

declines in which may require Hitachi to write down equity securities that 
it holds; 

 
• uncertainty as to the success of restructuring efforts to improve 

management efficiency by divesting or otherwise exiting underperforming 
businesses and to strengthen competitiveness; 

 
10.4.2 Responding to ExA’s Request for Further Information on availability of finance for 

commencement of construction work and for executing Compulsory Purchase Orders, the 
Applicant has provided revised/new Articles 9(4), 83 and 84, respectively, under the dDCO: 
REP9-006 and R17.2.16 in REP9-007, referring. In nutshell, these Articles on Evidence of 
Financial Standing take the form of a comfort blanket, seeking to provide a semblance of 
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assurance on financial capability should the ExA recommend and the Secretary of State 
Grant the DCO for Wylfa Newydd. According to the Applicant’s Advocate in R17.2.16 (e), the 
proposed changes to the dDCO ensure that the Applicant is required to provide no more 
financial information than any other: 

 
 “undertaker would typically need to show when a DCO is being determined 

…” 
 
10.4.3 However, as noted in para.9.4.3 in this IP’s REP9 Comment submitted under Deadline 9, it is 

critically important to appreciate the actual context of the core problem with the entire Wylfa 
Newydd DCO Project. Namely, it’s fundamental financial nonviability for private business. 
The context was framed succinctly in an address to the financial press during the 2019 World 
Economic Forum in Davos, by the Chairman of Hitachi Limited. According to the Chairman8: 

 
 “Hitachi's frozen nuclear power plant project in the U.K. could be revived 

only if the business is nationalized by Britain … 
 
 "Nationalization is the only path" to resuming the project … a scheme under 

which the company would not be saddled with massive assets is necessary 
for construction to begin.” 

 
10.4.4 Hitachi Chairman’s press statement establishes conclusively that Wylfa Newydd’s financial 

circumstances are anything but typical. The ExA are respectfully requested to ensure this a 
typicality is written into the dDCO. All submissions by the Applicant to date have been silent 
on nationalisation as a pre-condition for resuscitating Hitachi’s Wylfa Newydd Project. 
Particularly the form in which the Project has been undergoing Examination since 24 October 
2018. Responding to ExA’s Request for Further Information, the Office for Nuclear 
Regulation explain in their Deadline 10 Submission dated 17 April 2019, that: 

 
 “… Horizon has formally withdrawn the application for a nuclear site licence 

that it submitted on 31st March 2017 and that all assessment work by ONR 
was ceased in response to this.” 

 
 Moreover, Horizon Nuclear Power Wylfa Limited, 
 
 “the licensable organisation that was put in place by Horizon to satisfy the 

requirements of the Nuclear Installations Act 1965 has now been dismantled 
and, consequently, there is no likelihood of a nuclear site licence being 
granted to the applicant as currently constituted.” 

 
 The implication is that any new Undertaker will need to apply afresh for a nuclear site licence 

to install and operate the twin UKABWRs at Wylfa Newydd, subject to validation of 
organisational capability and proof of evidence of adequate financial resources. A new 
nuclear licence application for the Wylfa Newydd Nuclear Generating Station may take up to 
two and a half years to pass muster. 

 
10.4.5 The dismantlement of Horizon Nuclear Power Wylfa Limited raises pertinent questions for 

the current DCO Examination. 
 
 a, Who is now “the Applicant” for the Wylfa Newydd DCO Application currently under 

Examination? What are the intentions of this “Applicant” in respect of a nuclear site 
licence for the WNDA? 

 
 b. Are there any particular procedures under the Planning Act 2008 for permitting and 

validating a switch in Applicants amid-ship, as it were? 
 
10.4.6 Should the Secretary of State be minded to consider deciding in favour of the Wylfa Newydd 

DCO Application, the Secretary of State is respectfully requested to ensure that: 
 
                                                   
8 Sano A (2019) Hitachi chairman: Nationalization only way to rescue UK nuclear project. Nikkei Asian Review. 

January 24, 2019. Available at: https://asia.nikkei.com/Business/Companies/Hitachi-chairman-Nationalization-
only-way-to-rescue-UK-nuclear-project 

https://asia.nikkei.com/Business/Companies/Hitachi-chairman-Nationalization-only-way-to-rescue-UK-nuclear-project
https://asia.nikkei.com/Business/Companies/Hitachi-chairman-Nationalization-only-way-to-rescue-UK-nuclear-project
https://asia.nikkei.com/Business/Companies/Hitachi-chairman-Nationalization-only-way-to-rescue-UK-nuclear-project
https://asia.nikkei.com/Business/Companies/Hitachi-chairman-Nationalization-only-way-to-rescue-UK-nuclear-project
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 a. a decision to Grant the DCO to any Undertaker for the Wylfa Newydd DCO Project is 
suspended until such time as the Undertaker demonstrates beyond reasonable doubt 
actual possession of all the necessary finance (disregarding promissory notes) for 
project completion. Upon receipt of this guarantee, the Secretary of State should 
consult the public on a draft determination; 

 
 b. any proposed decision involving Article 9, 83 or 84 is also put out for public 

consultation, prior to final determination; and, 
 
 c. should any financial package involve any UK taxpayer equity or loans, the public are 

consulted separately on the opportunity cost of any level of assistance or support from 
the public purse. 

 
 
 
J Chanay 
17.04.2019 


